STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF THE
LICENSE OF
FINAL DECISION AND ORDER
ADOPTING STIPULATICN
90 PHM 34

RICHARD H. KIRSCH, R.Ph.,
RESPONDENT.

The parties to this action for the purposes of Wis. Stats. sec. 227.53
are;

Richard H. Kirsch, R.Ph.
1809 60th Street
Kenosha, WI 53140

Pharmacy Examining Board
P.0. Box 8935
Madison, WI 53708-8935

Depaftment of Regulation and Licensing

Divieion of Enforcement -
P.0. Box 8935

Madison, WI 53708-8935

The parties in this matter agree to the terms and conditions of the
attached Stipulation as a final decision in this matter, subject to the
approval of the Board. The Board has reviewed this Stipulation and considers
it acceptable.

Accordingly, the Board in this matter adopts the attached Stipulation
and makes the following: .

FINDINGS QF FACT

1. Richard H. Kirsch, R.Ph., Respondent herein, was at all times
relevant to this proceeding duly licensed under the provisions of Chapter 450,
Wis. Stats., to practice as a registered pharmacist in the State of Wisconsin.

2. Richard H. Kirsch holds pharmacist license number 10358, first
granted June 1, 1983.

3. That the Respondent's date of birth is May 13, 1953 and current
address is 1809 60th Street, Kenosha, WI 53140.

4, Respondent admits that he has obtained possession of and self
administered Schedule III and V controlled substances as defined under Chapter
161, Wis. Stats., without a valid prescription order of a practitioner, not
for a valid medical purpose, and without any other proper permit,
registration, or authority granted by the Controlled Substances Board, the
Drug Enforcement Administration or under any applicable law.

3. Respondent admits that he is dependent upon alcohol and controlled
substances.
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R Respondent represents that on or around May 11, 1990, Respondent
entered inpatient treatment for chemical dependency, and was discharged on or
about June 6, 1990. Respondent was discharged from inpatient treatment to an
ocutpatient AQODA therapy and rehabilitation program including biweekly meetings
with an addictionologist, several AA/NA meetings per week, and drug screens
three times per week. A report on Respondent's current rehabilitation status
from Respondent's rehabilitation supervising physician/therapist is attached
hereto as Exhibit A.

7. Respondent has been employed as a pharmacist at a clinic pharmacy.
Respondent's current managing pharmacist is knowledgeable of Respondent’'s
chemical dependency as of May, 1990, and is supportive of Respondent's
rehabilitation efforts. A report on Respondent's current employment status is
attached hereto as Exhibit B.

8. Respondent, in consideration of this investigation and pursuant to
the attached Stipulation, agrees to cooperate and abide by all requirements of
the Pharmacy Examining Board concerning his chemical dependency. Respondent
has agreed to continue in a chemical dependency rehabilitation program at a
certified AODA facility, which shall be subject to approval by the Board, and
abide by treatment and monitoring recommendations subject to the requirements
of the Board, and agrees to practice limitations and monitoring as required by
the Board.

CONCLUSTONS OF LAW

1. The Wisconsin Pharmacy Examining Board has jurisdiction over this
matter and auwthority to take disciplinary action against the Respondent
pursuant to Wis. Stats. sec. 450.10(1), and Wis. Adm. Code Ch. Phar 10.

2. The Wisconsin Pharmacy Examining Board is authorized to enter into
the attached Stipulation pursuant to Wis. Stats. sec. 227.44(5).

3. Respondent's having been in possession of and used Schedule III
controlled substances without a valid prescription order of a practitiomer in
violation of sec. 161.41(3) and sec. 450.11(7)(h), Wis. Stats., and Schedule V
controlled substances in violation of sec. 161.23(1), Wis. Stats., are
violations substantially related to the practice of pharmacy, and constitute
unprofessional conduct under sec. 450,10(1)(a)2. and sec. Phar 10.03(1)
and (3), Wis. Adm. Code, and subjects respondent to discipline under
sec. 450.10(1)(b), Wis. Stats.

4. Respondent practiced or attempted to practice pharmacy while his/her
ability to competently perform the duties of a pharmacist were impaired by
drug or alcohol abuse in violation of Wis. Adm. Code sec. 10.03(7) and Wis.
Stats. sec. 450.10(1)(a)3. and is therefore subject to discipline under Wis.
Stats. sec. 450.10(1)(b).

ORDER

NOW, THEREFORE, IT IS HEREBY QRDERED:

That the Stipulation of the parties, attached hereto, is accepted.

IT IS FURTHER ORDERED that effective on the date of this Order, the
pharmacist license of Richard H. Kirsch, Respondent, shall be SUSFENDED for a
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period of not less than five (5) years. The Board in its discretion may
restore Respondent's license to full, unlimited status only upon petition by
Respondent after completion of the aforesaid suspension period, and a showing
by Respondent that he has complied with all terms and conditions of this
Order, and a demonstration by Respondent that he may practice pharmacy without
condition or limitation.

1. The suspension shall be stayed for a period of three months,
conditioned upon compliance with the cond1t10ns and limitations outlined in
paragraph 2., below.

a. The Respondent may apply for consecutive three (3) month
extensions of the stay of suspension, which shall be granted upon
acceptable demonstration of compliance with the conditions and
limitations imposed on the Respondent for rehabilitation and practice
during the prior three (3) month period.

b. The Board may without hearing deny an application for extension
of the stay, or commence other appropriate action, upon receipt of
information that Respondent has violated any of the terms or
conditions of this Order. If the Board denies the petition by the
Respondent for an extension, the Board shall afford an opportunity
for hearing in accordance with the procedures set forth in Wis. Adm.
Code Ch. RL 1 upon timely receipt of a request for hearing.

c. The applications for extension under l.a. and all required
reports under 2.a-c. shall be due on the following dates:
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2. CONDITIONS OF STAY AND LIMITATIONS.

a. Respondent shall remain free of alcohol, prescription drugs and
controlled substances not prescribed by a practitioner for legitimate
medical purposes. Respondent ghall have his physician report in
writing to the supervising physician or therapist under

paragraph 2.b.(1) all medications prescribed to the Respondent
within 3 days of such prescribing.

b. Rehabilitation Program. Respondent shall remain in a

rehabilitation program acceptable to the Board for the treatment of
chemical abuse and dependency. Such a program shall consist of the
following elements and requirements:

(1) Respondent shall continue in a chemical abuse and/or
dependency treatment program under the care of a qualified
physician or therapist (hereinafter, "supervising physician or
therapist"), at an accredited drug and alcohol abuse/dependency
treatment facility. Respondent shall obtain from the Pharmacy
Examining Board approval of the drug and alcohol
abuse/dependency treatment facility and the supervising




physician or therapist. The supervising physician or therapist
shall be responsible for the Respondent’'s total assessment and
rehabilitation program. Respondent shall immediately provide a
copy of this order to his supervising physician or therapist.
If deemed appropriate by the Board Advisor to this case, the
superviging physician or therapist shall be provided with copies
of the Division of Enforcement's investigative materials
regarding this matter for review in connection with
rehabilitation and counselling. A full written report of the
evaluation and assessment shall be provided directly to the
Board by the supervising physician or therapist within 30 days
of the date of this order. The chemical dependency assessment
report shall include:

(a) An evaluation of Respondent’s level of cooperation in
the assessment and influence thereof on the
assessment's conclusions,

(b) Diagnosis of Respondent's condition,

(c) Recommendations for treatment,

(d) Work restrictions if any, and

(e) Prognosis for Respondent's success in rehabilitationm.

The results of the evaluation and assessment shall be considered
in establishing the elements and goals of Respondent's
rehabilitation and treatment program, subject to the
requirements of this order. Respondent shall participate in and
comply with all recommendations for treatment, subJect to the
requirements of this order. -

(2) The rehabilitation program shall include and Respondent
shall participate in individual and/or group therapy sessions
for the first year of the stayed suspension upon a schedule as
recommended by the supervising physician or therapist, but not
less than once weekly. Such therapy shall be conducted by the
supervising physician or therapist, or another qualified
physician or therapist as designated by the supervising
physician or therapist and acceptable to the Board. After the
first year of stayed suspension, this requirement for therapy
sessions may be modified only upon written petition, and a
written recommendation by the supervising physician or therapist
expressly supporting the modifications sought. A denial of such
petition for modification shall not be deemed a denial of the
license under sec. 227.01(3) or 227.42, Wis. Stats., or




Ch. RL 1, Wis. Adm. Code, and shall not be subject to any right
to further hearing or appeal.

(3) Respondent shall attend Narcotics Anonymous and/or
Alcoholic Anonymous meetings or an equivalent program for
recovering professionals, upon a frequency as recommended by the
supervising physician or therapist, but not less than one
meeting per week. Attendance of Respondent at such meetings
shall be verified and reported monthly to the supervising
physician or therapist.

(4) Respondent's rehabilitation program shall include and
Respondent shall participate in a program of random, witnessed
collection of urine and/or blood specimens for monitoring for
the presence of all controlled substances and alcohol in his
blood and/or urine on a frequency of not less than:

(a) Eight times per month for the first year following the
date of this order.

(b) Six times per month for the second year following the
date of this order.

(c) Four times per month for the third through fifth years
following the date of this order.

All urine screens shall include testing and reporting of the
gpecific gravity of the urine specimen.

The random drug and alcohol screening program shall include
weekends and holidays for collection of specimens. Failure of
the drug and alcohol screening program to be-conducted on a
random basis shall be deemed a violation of this Order and may
result in denial of extension of Stay of Suspension, disapproval
of the monitoring facility or program, or cother action as deemed
appropriate by the Board.

The Respondent shall appear and provide a specimen not later
than 5 hours following a request for a specimen.

If the physician or therapist supervising the Respondent's plan
of care, Respondent’s employer, the Pharmacy Examining Board or
the Department of Regulation and Licensing, Division of
Enforcement deems that additional blood or urine screens are
warranted, Respondent shall submit to such additional screens as
requested or recommended. The supervising physician or
therapist shall exceed the above stated minimum fregquency for
obtaining drug and alcohol screens as necessary to prevent
ability of Respondent to predict that no further screens will be
required for a given period because the minimum frequency for
that period has been met,

The Respondent shall be responsible for obtaining a monitoring
facility and reporting system acceptable to the Board.
Respondent shall immediately provide a copy of this Order to the




monitoring facility conducting the collection of specimen and/or
chemical analyses upon specimens for the random witnessed drug
and alcohol screening program.

To be an acceptable program, the monitoring facility shall agree
to provide random and witnessed gatherings of specimens for
analysis for all controlled substances and alcohol. Any
specimen that yields a positive result for any controlled
substance or alccohol shall be immediately subjected to a gas
chromatography-mass spectrometry(hereinafter, "GC-MS")} test to
confirm the initial positive screen results. The monitoring
facility shall agree to immediately file a written report
directly with the Pharmacy Examining Board, the supervising
physician or therapist, and the Respondent's supervising
pharmacist upon any of the following occurrences: if the
Respondent fails to appear for collection of a specimen as
requested; or if a drug or alcohol screen and confirmatory GC-MS
test prove positive; or if the specific gravity of a urine
specimen is below 1.008; or if the Respondent refuses to give a
gpecimen for analyeis upon a request authorized under the terms
of this Qrder. Respondent shall arrange for quarterly reports
from the monitoring facility directly to the Board and to
Respondent's supervising physician or therapist providing the
dates and results of specimen analyses performed. Such reports
shall be due on dates specified in paragraph l.c. above.

The monitoring facility shall further agree to keep a formal
record of the chain of custody of all specimens collected and
subjected to analysis. The facility shall further agree to
preserve any specimens which yielded positive results for any
controlled substance or alcohol, or specific gravity below
1.008, pending further written direction from the Board.

(5} Respondent shall arrange for quarterly reports from his
supervising physician or therapist directly to the Board
evaluating and reporting:

(a) A summary of Respondent's progress in his
rehabilitation program to date, and all
recommendations for continuing rehabilitation
treatment,

{(b) Respondent’s attendance in NA/AA meetings, and

(c) Respondent's participation in and results of his
random witnessed urine and/or blood screening program.

Such quarterly reports shall be due on the dates specified under
paragraph l.c. of this Order.

(6) Respondent shall arrange for agreement by his supervising
physician or therapist to report immediately to the Board any
conduct or condition of Respondent that may constitute




N a danger to the public in his practice of pharmacy, and any
occurrence that constitutes a failure on the part of the
Respondent to comply with the requirements of this Order or
treatment recommendations by the supervising physician or
therapist, including any indications of consumption of alcohol
or unauthorized use of any controlled substances, notice of any
positive blood and/or urine screen for alcohol or controlled
substances, and any urine specimen that is below a specific
gravity of 1.008.

c. Practice of Pharmacy: Limitations and Conditions. Any practice

of Pharmacy by Respondent during the pendency of this Order shall be
subject to the following terms and conditions:

{1) Respondent shall not practice as a pharmacist in any
capacity unless he is in full compliance with the rehabilitation
program as specified and approved under this Order.

(2) Respondent shall not be employed as or work in the capacity
of a "managing pharmacist" as defined in sec. Phar 1.02(2), Wis.
Adm. Code.

(3) Respondent shall not be employed or work in the practice of
pharmacy except under continuing supervision on a daily basis by
another registered pharmacist, who is in good standing with,
acceptable to and approved in advance by the Board. Respondent
may practice pharmacy unsupervised for limited periods of time,
totalling not more than an average of twelve (12) hours per
week, subject to the following conditions:

(a) Respondent's supervising pharmacist shall submit for
consideration with this Order and with the gquarterly
reports required under paragraph 2.c.{6) of this Order a
complete work schedule for all pharmacists employed in the
pharmacy and which indicates the supervision pattern for
Respondent.

{b) The work schedule and the supervision pattern for
Respondent shall be subject to approval by the Board.
Except for emergency or other unforseen circumstances
requiring temporary deviation, no change in Respondent's
work schedule or supervision pattern may occur without
approval of the Board.

(4) Respondent shall not place nor be responsible for the
placing of any orders for the purchase of any controlled
substances, except as monitored and specifically approved, in
writing, by his supervisor and Respondent shall not sign any
invoices or receipts for controlled substances.

(5) Respondent shall provide his employer and any prospective
employers with a copy of this Stipulation and Final Decision and
Order immediately upon issuance of this Order, and upon any
change in employment.
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- (6) Respondent shall arrange for his supervising pharmacist to
provide directly to the Board quarterly written reports
evaluating Respondent's work performance, which shall include
reports or information required under subparagraph (7) and (8)
hereunder. Such reports shall be due on the dates specified in
paragraph l.c. of this Order.

(7) Respondent shall obtain agreement from his supervising
pharmacist to monitor Respondent's access to and accountability
for handling of controlled substances and other abusable
prescription drugs in order to reasoriably detect loss,
diversion, tampering, or discrepancy relating to controlled
substances and other abusable prescription drugs. Respondent's
supervisor shall include in the quarterly reports a description
of Respondent's access to controlled substances and other
abusable drugs and the monitoring thereof. Amny loss, diversion,
tampering, or discrepancy shall be immediately reported to the
Beoard.

(8) In addition to the foregoing subparagraph (7), Respondent
shall obtain from his supervising pharmacist agreement to
conduct accountability audits of all schedule II controlled
substances monthly for the first six months following the date
of this order and then every six months for the duration of this
Order. The audit shall be conducted by and certified by a
licensed pharmacist other than respondent, who shall be approved
by the Board. A summary of all audits required under this
subparagraph shall be included in the quarterly report following
the audit, however, any discrepancy or missing drugs indicated
by the audits shall be immediately reported in writing to the
Board.

(9) Respondent shall arrange for agreement by his supervising
pharmacist to immediately report to the Board and to the
supervising physician or therapist any conduct or condition of
Respondent that may constitute a violation of this Order or a
danger to the public.

d. Upon request of the Board, the Respondent shall provide the
Board with current releases complying with state and federal laws,
authorizing release of counseling, treatment and monitoring records,

and employment records.

e. The Respondent shall report to the Board any change of
Respondent's employment status, residence address or phone number
within five (5) days of any such change.

3. Respondent shall pay coste of this investigation under Wig. Stats.
section 440.22 in the amount $202.21 to the Department of Regulation and
Licensing, which costs shall be paid upon adoption and issuance of this Order.

4. Respondent shall not own in whole or in part any interest in a
pharmacy during the period of time this Order remains in effect.
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* 5. Following successful compliance with and fulfillment of the
provisions of paragraph 2. of this Order for a period of two years, the
Respondent may petition the Board, in conjunction with an application for
extension of the stay of suspension, for modification of the conditions or
limitations for stay of suspension. Any such petition shall be accompanied by
a written recommendation of the Respondent's supervising physician or
therapist expressly supporting the specific modifications sought. A denial of
such a petition for modification shall not be deemed a denial of license under
sec. 227.01(3), or 227.42, Wis. Stats., or Ch. RL 1, Wis. Adm. Code, and shall
not be subject to any right to further hearing or appeal.

6. Respondent shall be responsible for all costs and expenses of
complying with this Order and for arranging any alternative means for covering
such costs and expenses.

7. The Board in its discretion may conduct unannounced inspections
and/or audits, and make copies, of pharmacy records and inventory where
Respondent is employed as a pharmacist.

8., Violation of any of the terms of this Order or of any law
subgtantially relating to the practice of pharmacy may result in a summary
suspension of the Respondent's license; the denial of an extension of the stay
of suspension; the imposition of additional conditions and limitations; or the
imposition of other additional discipline, including revocation of license.

9. This Order shall become effective immediately upon issuance by the
Pharmacy Examining Board, except for provision 2.a., which is effective the

date of signing by Respondent.

PHARMACY EXAMINING BOARD
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A Member of the Board Date

I, Richard H. Kirsch, have read and understood all parts of this Qrder and
attached Stipulation, and pursuant to the attached Stipulation, hereby freely
congent to the entry of the foregoing Final Decision and Order Adopting
Stipulation by the Wiscongin Pharmacy Examining Board.

Ohand, 4 IR _Lpt- 21, 1990

Richard H. Kirsch, R. Ph.;\ﬂ%spondent Date
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STATE OF WISCONSIN
BEFORE THE PHARMACY EXAMINING BOARD

IN THE MATTER OF THE

LICENSE OF

STIPULATION
RICHARD H. KIRSCH, R.Ph., 90 PHM 34

RESPONDENT

% *¢ we e e

The parties in this matter, Richard H. Kirsch, R.Ph., and the Department
of Regulation and Licensing, Pivision of Enforcement, by its attorney, Robert
T. Ganch, agree and stipulate as follows:

1. This Stipulation is entered into as a result of a pending
investigation by the Department of Regulation and Licensing, Division of
Enforcement on behalf of the Pharmacy Examining Board of the licensure of
Richard H. Kirsch, R.Ph. to practice pharmacy in the State of Wisconsin (case
file 90 PHM 34), concerning allegations of chemical abuse and dependency,
among other matters. Richard H, Kirsch, R.Ph. consents to the resolution of
the issue concerning chemical abuse and dependency by stipulation and without
the issuance of a formal disciplinary complaint and hearing.

2. As to the allegations concerning chemical abuse and dependency,
the Respondent understands by signing this Stipulation that he voluntarily and
knowingly waives his rights in this matter, including the right to a hearing
on the allegations against him, at which time the State has the burden of
proving the allegations by preponderance of the evidence, the right to
confront and cross-examine the witnesses against him, the right to call
witnesses on his own behalf and to compel their attendance by subpoena, the
right to testify in his own behalf, the right to file objections to any
proposed decision and to present briefs or oral arguments to the officials who
are to render the final decision, the right to petition for rehearing and all
other applicable rights afforded to him under the United States Constitution,
the Wisconsin Constitution, the Wisconsin Statutes and the Wisconsin
Administrative Code.

3. The parties hereto understand and agree that notwithstanding this
Stipulation and Order concerning chemical abuse and dependency, the Division
of Enforcement may continue the investigation into other allegations of
violations by Richard H. Kirsch, R.Ph. of statutes and rules governing the
practice of pharmacy, and that upon completion of the investigation, the
Division of Enforcement may pursue further action, and the Pharmacy Examining
Board may take additional or other disciplinary action as deemed appropriate
in the circumstances.

b, The Respondent admits the allegations and statements found in the
attached Final Decision and Order Adopting Stipulation.

5. The Respondent and the Complainant recommend that the Pharmacy
Examining Board adopt this Stipulation and the attached Final Decision and
Order Adopting Stipulation in this matter.

6. If the terms of this Stipulation and attached Final Decision and
Order Adopting Stipulation are not acceptable to the Board, then none of the
parties shall be bound by any of its terms.

_



7. The attached Findings of Fact, Conclusions of Law, Final Decision
and Order Adopting Stipulation may be made and entered in this matter by the
Wisconsin Pharmacy Examining Board, without prior notice to any party.

8. All parties agree that counsel for the Department of Regulation
and Licensing, Division of Enforcement and the Board Advisor appointed in this
matter may appear before the Wisconsin Pharmacy Examining Board to argue in
favor of acceptance of this Stipulation and the entry of the attached Findings
of Fact, Conclusions of Law, Final Decision and Order Adopting Stipulation.
The parties further agree that Complainant's attorney and the Board Advisor
may further respond to any questions of the Board during its deliberation on
this matter in closed session.

9. This agreement in no way prejudices the Pharmacy Examining Board
from any further action against Respondent based on any conduct not stated in
the present Findings of Fact which might viclate any statutes or rules
substantially related to or governing the practice of Pharmacy in the State of
Wisconsin.

10. If this Stipulation is adopted by the Wisconsin Pharmacy Examining
Board, the attached Order shall become effective as stated in the order.

Db 3, 155 ot T Esned

Date Robert T. Ganch, Attorney
Department of Regulation and Licensing
Division of Enforcement

Lept~ 21, 1990 Tlchard Bl ) QTR

Date ¥ Richard H. Kirsch, RﬂPh., Respondent

Pharmacy Examining Board, by:
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Date A Member of éhe Board/
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Pharmacy Examining Board
P.0. Box 8935
Madison, Wisconsin 53708-8935

Re: Richard H. Kirsch, RPh
To the Members of the Board:

This is a report regarding the above-stated respondent as requested in the
“Final decision and order-adopting stipulation”.

Richard H., Kirsch, RPh entered the McBride Center for the Impaired
Professional on 5/11/90. His diagnoses are as follows: Alcohol dependency
syndrome, opiate dependency syndrome, hypertension, and resolving fatty
tiver. He participated fully in all activities of the rehabiiitation program

and was compliant with program rules and suggestions, and was discharged on
June 6, 1990.

The primary discharge recommendation was that he enroll in the McBride
Recovery House program. However, he was unable to produce the finances for
this and an alternative plan was developed which included the following:
1. Weekly Tuesday night McBride support group.

2. Attend five to seven AA/NA meetings per week with regular sponsor
contact.

3. Patient to return home to live and return to work, initially not as the
managing pharmacist.

4. HWeekly random witnessed urine drug screens.

5. One-to one office visits with Dr. Anderson twice per month, initially.

6. Trexan, 50 mg q. day. \(LL;Anga
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To the Members of the Board
August 30, 1990
Page 2

Thus far, Mr. Kirsch has been compliant with recommendations. He has attended
daily 12-Step self-help group meetings. His urine drug screens have been
provided as requested, They are free of mood-altering chemicals, and verify
compliance with his Trexan therapy.

Because working with another pharmacist proved to be an unreasonable burden
for his employer and the patient, we increased his urine drug screen frequency

to three times per week and dropped the restriction of a supervised work
environment.

I last saw Mr. Kirsch on 8/21/90 and found him to be neither physically nor
mentally impaired and in full compiiance with our recommendations. If you have
any questions regarding our treatment of Mr. Kirsch, please do not hesitate to

catl.
Sincerely, % D
- - NG I./
v TS ) B
Wi lliree e s~ 1Y
William Anderson, M.D. David G. Benzer, D.C.
Ffellow in Addiction Medicine Director

McBride Center

WA/ 3k




Roeschen’s Clinic Pharmacy
3807 Spring Street
Racine, Wl 53405

Augqust 28, 1990
Robert T. Ganch, Attorney
Department of Regulation and Licensing \ Division of Enforcement
1440 E. Washington Avenue
P.O. Box 8935
Madison, WI 53708

Dear Sir;

We are writing in regard to the matter of the license of Richard
H. Kirsch R.Ph., an employee of Roeschen's Clinic Pharmacy. After
much thought and investigation on May 11, 1990 Robert C. Rneschen
R.Ph and William J.Fervoy R.Ph. with the aid of two pharmacist
interveners from the Wisconsin Impaired Pharmacists Program
approached Rick Kirsch. We requested that he enter a program,
which is the most accepted program by the Pharmacy Examining
Board. [See attached signed agreement] Rick went into the pro-
gram and all indications are that he is doing very well. He
returned to our employment June 11, 1990. Upon recommendation of
his physician Dr. Anderson, Rick was not left unsupervised. On
July 26 Dr. Anderson sent us a letter stating that it wculd be
acceptable to him that Rick could work unsupervised. At this time
he increased his urine screens to three times per week. Rick has
been working unsupervised over lunch breaks, one afternocon and
every other Saturday morning. We are very confident that Rick
will be successful in this program due to his outstanding atti-
tude. The program we chose "Milwaukee Psychiatric Hospltal“
boasts a cure rate of 87%. We are prepared to satisfy all the
requirements of set forth in the order with the exception of Item
3.

We request a variance that Rick be able to work without continu-
ous, direct, on site supervision of another registered pharma-
cist. As he has been doing for the last two months.

In our professional oplnlon the above request will pose no danger
to the citizens of Wlscon51n.

Sincerely,
Robert C. Roeschen R.Ph. William J. Fervoy R.Ph
President Managing pharmacist

Supervisor

C: Pharmacy Examining Board
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NOTICE OF APPEAL INFORMATION

(Notice of Rig.;hts for Rehearing or Judicial Review,
the times allowed for each and the identification
- of the party to be named as respondent)

The following notice is served on you as part of the final decision:

1. Rehearing.

Any person aggrieved by this order may petition for a rehearing within
20 days of the service of+this decision, as provided in section 227.49 of
the Wisconsin Statutes, a copy of which is attached. The 20 day period
commences the day after personal service or mailing of this decision.
(The date of mailing of this decision is shown below.) The petition for

rehearing should be filed with the State of Wisconsin Pharmacy Examining Board,

=

A petition for rehearing is not a prerequisite for appeal directly to circuit
court through a petition for judicial review.

2. Judicial Review. .
Any person aggrieved by this decision has a right to petition for

judicial review of this decision as provided in section 227.53 of the Wisconsin
Statutes, a copy of which is attached. The petition should be filed in

circuit court and served upon the State of Wisconsin Pharmacy Examining Board.

’

within 30 days of service of this decision if there has been no petition
for rehearing, or within 30 days of service of the order finally disposing
of the petition for rehearing, or within 30 days after the fina! disposition
by operation of law of any petition for rehearing.

The 30 day period commences the day after personal service or mailing
of the decision or order, or the day after the final disposition by operation
of the law of any petition for rehearing. (The date of mailing of this
decision is shown below.} A petition for judicial review should be served
upon, and name as the respondent, the following: the State of Wiscomsin
Pharmacy Examining Board,

The date of mailing of this decision is QOcroher 11. 1990 .

WiLD:dms
886-430
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2271.39 Pellllons tor rehearing in contested cases. (1} A
peution for reheanng shali not be a prerequusite for appeal or
review. Any person aggneved by a final order may, within 20
days after service of the order, file a written petion for
reheaning which shall specify in detail the grounds for the
relief sought and supporting authonues. An agency may
order a rcheanng on 1ts own motien within 20 days after
service of a final order. This subsection does not apply to s.
17.025 (3) (¢). No agency is required to conduct more than
one reheanng based on a petition for reheanng filed under
this subsection n any contested case.

{2) The filing of a peution for rehearing shall not suspend
or delay the efTecuve date of the order, and the order shall
take effect on the date fixed by the agency and shall continue
in effect unless the petstion is granted or until the order 15
superseded, modified, or set aside as provided by law.

(3) Reheanng will be granted only on the basis of:

(a) Some matenal error of law.

(b) Some matenal ervor of fact.

(c) The discovery of new evidence sufficiently strong to
reverse or modify the order, and which could not have been
previously discovered by due diligence. -

(4) Copies of petitions for reheanng shall be served on all
parties of record. Parties may file replies to the pettion.

{5) The agency may order a rchearing or enter an order |
with reference to the petiton without a heanng, and shall
disposc of the petihon within 30 days after it is filed. If the
agency does not enter an order disposing of the peution
within the 30-day penod. the petition shall be deemed to have
been dented as of the expiration of the 30-day penod.

(6) Upon granung a reheanng, the agency shall set the
matter for further proceedings as soon as practicable. Pro-
ceedings upon reheaning shall conform as nearly may be to
the proceedings 1n an ongmnal heanng except as the agency

may otherwise direct. Ifin the agency’s judgment, after such
rehearing 1t appears that the ongnal deaision, order or
deterranation 1s 1n any respect unfawful or unreasonable, the
agency may reverse, change, modify or suspend the same .
accordingly. Any dedision, order or deterrmination made
afier such reheanng reversing, changing, modifying or sus-
pending the onginal determination shall have the same force
and effect as an onginal decision, order or determination.

227.52 Judiclal review; decislons reviewable. Adminis-

_ trative decistons which adversely affect the substanual inter-
ests of any person, whether by acuon or inaction, whether
aflirmative or negative 1n form, are subject to review as
provided in this chapter, except for the decisions of the
department of revenue other than decisions relating to alco-
hot beverage permits 1ssued under ch. 125, decisions of the
depaniment of employe trust funds. the commissioner of
banking, the commussioner of credit untons, the commis-
sioner of savings and loan, the board of state canvassers and
those decisions of the department of industry, labor and
human relations which are subject to review, prior to any
judicial review, by the labor and industry review commission,
and except as otherwise provided by law.

221,53 Parlles and proceedings for review. {1) Except as
otherwise specifically provided by law, any person aggneved
by a decision specificd in s. 227.52 shall be enuitled o judiciai

. Teview thereol as provided 1n this chapter.
{a) Procecdings for review shall be instituted by serving a
peution therefor personally or by certified mail upon the
agency or ane of its officials, and filing the peution 1n the

office of the clerk of the circust court for the county where the
judicial review proceedings are to be held. Unless a reheanng
i requested under s. 227.49, pettions for review under this

paragraph shall be served and filed within 30 days after the
service of the decision of the agency upon all parties under s.
227 48. Il a reheaning 1s requested under s. 227.49, any party
desinng judicial review shall serve and file a petinon for
review within 30 days afier service of the order finally

disposing of the application for rcheanng, or within 30 days
after the final disposition by operation of law of any such
apphication for reheanng. The 30-day perntod for servine and
filing a petition under thus paragraph commences on the day
aller personal service or mailing of the decision by the agency

If the peutioner 15 a resident, the proceedings shall be held in
the circuit court for the county where the pcutioner resides,
except thatf the petitioner 1s an agency, the proceedings shall
be tn the circuit court for the county where the respondent
resides and except as provided in ss. 77.59 (6} (b), 182.70 (6)
and 182.71 (5) (g). The proceedings shall be in the circunt
court for Danc county if the petitioner 1s a nonresident. Ifall
parties stipulate and the court to which the parties desire to !
transfer the proceedings agrees, the proceedings may be held
in the county designated by the parties. If 2 or more peutions
for review of the same decision are filed 1in different counties,
the circuit yjudge for the county in which a petition for review
of the decision was first filed shall determine the venue for
judicial review of the decision, and shall order transfer or
consohidation where appropriate.

(b) The pention shall state the nature of the petitioner’s
interest, the facts showing that petitioner is a person ag-
grieved by the decision, and the grounds specified ins. 227,57 |
upon which petiboner contends that the decision should be
reversed or modified. The petition may be amended. by leave
of court. though the time for serving the same has expired. .
The petition shal! be enuitled in the name of the person serving
it as peutioner and the name of the agency whose decision 1s
sought to be reviewed as respondent. except that in petitions
for review of decisions of the following agencies, the latter
agency specified shall be the named respondent:

1. The tax appeals commission, the department of revenue.

2. The banking review board or the consumer credit review
board, the commussioner of banking.

3. The credit umon review board, the commssioner of
credit uruons.

4. The savings and loan review board. the commissioner of
savings and loan. except if the petitioner 1s the commussioner
of savings and loan, the prevailing parties belore the savings
and loan review board shall be the named respondents.

{¢) Copies of the petition shall be served. personally ot by
certified mail, or, when service 1s umely admitted 1n wnting,
by first class mail. not later than 30 days after the msutution
of the proceedina. upon all parties who appeared before the
agency n the proceeding in which the order sought to be
reviewed was made. 7

{d) The agency (except in the case of the tax appeals
commission and the banking review board. the consumer
credit review board, the credit umon review board. and the:
savings and loan review board) and all parties to the proceed-
ing before 1t, shall have the nght 1o parucipate in the
proceedings for review, The court may permut other inter-
ested persons to intervenc. Any person pelittoning the court
to intervene shall serve a copy of the petition on each party
who appeared before the agency and any additional parties to
the judicial review at least 5 days prior to the date set for
heaning on the petition.

(2) Every person served with the petition for review as
provided 1n this section and who desires to participate in the
proceedings for review thereby insututed shall senve upon the
petitioner, within 20 days after service of the petison upon
such person, a nouce of appearance clearly staung the
person's posiion with relerence Lo cach matenal allegation in
the pention and to the aflirmance, vacation or modificaon
of the order or decision under review, Such notice, other than
by the named respondent. shall alse be served on the named
respondent and the attorney general, and shall be filed,
together with proof of required scrvice thereof. with the clerk
of the reviewing court within 10 days after such scnace.
Service of all subsequent papers or notices in such proceeding
need be made only upon the petiioner and such other persons
as have served and filed the notice as provided m this
subsection or have been permitted to mtervene in said pro-
ceeding, as parties thereto, by order of the reviewing court.




State Of Wisconsin \ DEPARTMENT OF REGULATION & LICENSING

Tommy G. Thompson Marfene A Cummungs
Governor Secretary

October 10, 1990

1400 E, WASHINGTON AVENUE

P.O. Box 8935

MADISON, WISCONSIN 53708

. ] 608 266-2112
Richard H. Kirsch, R.Ph.

1809 60th Street
Kenosha, WI 53140

Re: Final Decision and Order Adopting Stipulatiom
Dear Mr. Kirsch:

This is to advise that at its meeting on October 2, 1990, the Pharmacy
Examining Board adopted the stipulation reached in this case. Enclosed please
find a copy of the final documents executed by the board.

The board asked that I remind you, and your employer by copy of this letter,
that there is to be no change under the order from your work schedule or
supervision pattern unless approved by the board.

The exception to this requirement of prior board approval is in emergency or
other unforeseen circumstances. If such situationg ogcur, the board will

expect a prompt report from ur employer d ribing the emergenc
circumstances necessitating the temporar lteration in ur hedule an r

supervisien.

In conclusion, I want to wish you all the best in the future, for both
yourself and your successful practice of pharmacy.

Very truly yours,

N K|

Donald R. Rittel, Attorney
Office of Board Legal Services

~

Enclosure

ce: William J. Fervoy, R.Ph.
Robert T. Ganch, Attorney

BDL5-859

Regulatory Boards

Accounting, Architects, Professional Engineers, Designers and Land Surveyors, Barbers, Bingo, Boxing,
Charitable Organizations, Chiropractic, Casmetology, Dentistry, Funeral Directors, Hearing Aid Dealers and Fitters, Medical, Nursing,
Nursing Home Admimistrator, Optometry, Pharmacy, Private Detectives, Psychology, Real Estate, and Veterinary,
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